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indorsed". Forrest v. Safety Banking etc., Co. (0. C. 1909) 174 Fed. 
345 (under the N. I. L.) ; see Eushner v. Abbott (1912) 156 Iowa 598, 
137 N. W. 913; but see Patterson v. Poindexter (Pa. 1843) 6 Watt & S. 
227; Matter of Fearing (1910) 138 App. Div. 881, 123 N. T. Supp. 396. 
It is interesting to note that the law of other countries makes a bill and 
note negotiable without words of negotiability unless there is a stipula- 
tion to the contrary. Bills of Exchange Act, 1882 (England) §8 (4), 
[adopting the commercial law of Scotland, see Chalmers, Bills of 
Exchange (8th ed.) 28]; The Hague Uniform Law Belating to Bills 
of Exchange & Promissory Notes, Arts. 10, 79; German Exchange Act, 
Arts. 9, 98. 

Replevin — Property in a Third Person as a Defense. — The defendant 
wrongfully seized liquor from the possession of the plaintiff. In an 
action of replevin, held, it was a good defense to show that the general 
ownership was in a third person. Jackson v. City of Columbia (Mo. 
1920) 217 S. W. 869. 

The common law saw fit to protect possession, and hence evolved 
the doctrine that possession is title against a wrongdoer. Holmes, 
The Common Law, Lecture VI; see Bills v. Baker (1917) 178 App. 
Div. 480, 482, 165 N. Y. Supp. 171. Prior possession, therefore, is gen- 
erally conceded to be sufficient to support trespass, ejectment, detinue, 
trover, or case against a trespasser. And it is no defense to any of these 
actions that the property in the goods is in a third person. Little v. 
Fossett (1852) 34 Me. 545 (trespass) ; Randolph v. Hinck (1919) 288 
111. 99, 123 N. E. 273 (ejectment) ; Justice v. Moore (1911) 69 M7. Va. 
51, 71 S. E. 204 (detinue) ; Harrington v. Tremblay (1881) 61 N. H. 413 
(trover); Godfrey v. Pullman Oo. (1910) 87 S. C. 361, 69 S. E. 666 
(case). Replevin, however, originally lay only for an unlawfxil distress. 
Cobbey, Replevin (2nd ed.) 1. And property in a third person was a 
good defence. Gilbert, Distress and Replevin (2nd ed.) 127. The 
authorities seem to give no reason why a different rule should have 
prevailed in replevin than in the other possessory actions; perhaps the 
difference is traceable to the restricted scope of the action. Replevin 
was early expanded in England to cover any unlawful taking, Com. 
Dig. Replevin (A), and later in the United States to cover an unlawful 
detention. Stoughton v. Rappalo (1818) 3 S. & R 559. Many jurisdic- 
tions, in an effort to bring the action into harmony with trespass and 
trover, now hold that prior possession is sufficient to support replevin 
against a trespasser. Sanford v. Millikin (1906) 144 Mich. 311, 107 
N. W. 884; Cummins v. Eolmes (1884) 109 111. 15. This seems to be 
the law in New York, for section 1723, N. Y. Code of Civ. Proc, which 
provides that the defendant may by answer set up title in a third person, 
has never been applied to replevin in the cepit, and probably never will 
be. Property in a third person is a good defense, however, to an action 
of replevin, in the detinet. Griffin v. Long Island By. (1886) 101 N. Y. 
348, 4 N. E. 740. There seems to be no justification for the doctrine of 
the instant case, and it has been generally repudiated in the United 
States, but seems to be law in England. Presgrove v. Saunders (1703) 
1 Salk. 5; see Butcher v. Porter (1692) 1 Salk. 94. 

Res Judicata — Equity Decree — Effect at Law. — In a bill in equity 
to restrain the defendant's trespasses, the court found that the plaintiff 
owned certain land in the possession of the defendant, and issued the 
decree prayed for. The court refused, however, to oust the defendant, 
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claiming that it had no jurisdiction. The plaintiff then brought an 
action at law to recover possession from the defendant. Held, the 
finding of the chancery court that the plaintiff had title -was res 
adjudicata, and the plaintiff was entitled to judgment. Greeson v. 
Gannon (Ark. 1920) 217 S. W. T86. 

A cause of action merges in a decree of equity as well as in a 
judgment at law. West New York Improvement Co. v. Town of West 
New York (1918) 88 N. J. Eq. 571, 104 Atl. 611. And the over- 
whelming weight of authority is in accord with the instant case in 
holding that an issue determined by a final decree of a court of equity 
is res adjudicata in a court of law, and cannot be relitigated therein 
by the same parties or their privies. Smith v. McGlure (1917) 257 Pa. 
168, 101 Atl. 347; People v. Harrison (1912) 253 HI. 625, 97 N. E. 1092. 
Nevertheless, it has been contended that a decree of a court of equity 
is not conclusive upon a court of law. Langdell, Summary of Equity 
Pleading (2nd ed.) 35, n. 4. The fallacy of this contention has been 
ably pointed out by Professor W. "W. Cook in 15 Columbia Law Eev. 
228, 231 et seq. "Where a court of equity dismisses a complaint on 
the ground that the plaintiff has an adequate remedy at law, however, 
the better opinion seems to be that the findings of fact of the chan- 
cellor are not conclusive upon the court of law which subsequently 
tries the plaintiff's cause. Barnett v. Smart (1900) 158 Mo. 167, 
59 S. W. 235 j contra, Munson v. Munson (1862) 30 Conn. 425. It is 
interesting to note that in Missouri, where the old common law rule 
that one ejectment does not bar another still prevails, a decree of a 
court of equity settling title will bar a subsequent action of ejectment. 
Hutchinson v. Patterson (1910) 226 Mo. 174, 126 S. W. 403. A 
decree, therefore, may have not only the same, but even more force 
than a judgment at law. In the light of modern decisions, the power 
of courts of equity to settle legal title seems unquestionable. 

Rule Against Perpetuities — Power-ht-Trustv-New York. — ... A 
devised real estate to the use of B for life and on his death to be sold 
and the proceeds distributed to the testatrix's five named grandchildren 
or the survivors; but if B die before they all attain twenty-one, then to 
C until such time, when the executor's were- to sell the property and 
distribute the proceeds to the grandchildren surviving. In a partition 
suit, held, the devise was invalid as violating the rule against per- 
petuities. Dote v. Yost (App. Div., 4th Dept., 1919) 177 IT. T. Supp. 
332. 

At common law in its later stage the rule against perpetuities 
dealt solely with the vesting of future interests and not with the 
alienability of present estates. See Matter of Wilcox (1909) 194 N. Y. 
288, 87 IT. E. 497. Confusion, however, arose in the common law of 
England and in New York prior to 1830. See Avern v. Lloyd (1868) 
L. B. 5 Eq. 382; Moffat v. Strong (IT. Y. 1813) 10 Johns. 12; Gray, Per- 
petuities (3rd ed.) §§118, 269 et seq.; 1 Columbia Law Bev. 224. The 
Bevised Statutes of New York definitely adopted the rule against the 
suspension of the power of alienation. 1 Bev. Stat., 723, § 15, N. Y. 
Consol. Laws, c. 50 (Laws of 1909 c. 52) §42. In the instant case, 
under the Bevised Statutes, it would seem the use would be executed 
and B receive an estate for life, C a determinable estate, the exe- 
cutor's retaining a power-in-trust to sell and to distribute the proceeds. 
Under the authority of Hetzel y. Barber (1877) 69 N. Y. 1, this would 
apparently involve no suspension of the power of alienation, as the 



